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VI4 FIRST CLASS MAIL & EMAIL

United States Environmental Protection Agency
Office of Regional Counsel

Attn: Atty. Michael Knapp

5 Post Office Square

Mail Code: ORC04-6

Boston, MA 02109-3912
Knapp.michael@Epa.gov

Re: Town of New Milford v. Standard Demolition Services, Inc.
Notice of Deposition and Subpoena Duces Tecum of Ms. Kimberly
Tisa

Dear Attorney Knapp:

This correspondence follows-up on our conversation dated August 21, 2018
regarding the subpoena duces tecum served on Ms. Kimberly Tisa (“Ms. Tisa™) for an
upcoming deposition. This firm represents Standard Demolition Services, Inc. (“SDS”)
in a lawsuit filed by the Town of New Milford, Connecticut (the “Town™) in Connecticut
Superior Court, the Judicial District of Litchfield. Ms. Tisa’s deposition testimony is in
the best interests of the U.S. Environmental Protection Agency (“EPA™).

In our August 21, 2018 conversation and in subsequent communications, you
represented that Ms. Tisa’s deposition appearance and compliance with the
accompanying subpoena duces tecum are governed by EPA regulations 40 C.F.R. § 2.401
et seq (sometimes referred to as the ZTouhy regulations). In compliance with EPA’s
Touhy regulations, and to apprise EPA of the necessity of Ms. Tisa’s deposition
testimony in considering whether to make her available to be deposed, we present the
following information.

The litigation stems from the demolition of a 320,000 square foot building which
was contaminated with PCBs, asbestos, and lead based paint known as the “Century
Enterprise Center,” or “Century Brass,” or “Century Enterprise” located in New Milford,
Connecticut. Demolition of the Century Enterprise Center was Phase III of the Town’s
redevelopment effort.
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In furtherance of that effort, the evidence indicates the Town retained Tighe &
Bond as a consultant in 2014 for the redevelopment’s Phase II and retained TRC
Environmental Corp. (“TRC”) as a consultant in 2015 for the instant Phase III. In
September of 2014, Mr. James T. Olsen at Tighe & Bond drafted an “Interim Remedial
Action Report” for the Century Enterprise Center. (Attached as Exhibit 1). In the
“Interim Remedial Action Report,” Tighe & Bond characterized the painted structural
steel as non-porous and represented the building columns had been decontaminated, (See
§§ 3.4.2 on pg. 3-5, 5.4.3 on pg. 5-7). TRC drafted and prepared the “Modified Self-
Implementing Phase III PCB Remediation Plan” in Janunary of 2015 for EPA’s approval
(the “Modified SIP”). (Attached as Exhibit 2). There was no mention in the Modified
SIP that SDS had to remediate or dispose of the structural steel due to the presence of
PCBs in the paint on the structural steel.

The evidence shows that Ms. Tisa had extensive communications with Mr. Mike
Zarba (“Mr. Zarba™) the Public Works Director for the Town, after submission of the
Modified SIP regarding approval of same. (Attached hereto as Exhibit 3). Ms. Tisa and
Mr. Zarba communicated on April 2, April 17, May 22, July 13, July 14, and July 31,
2015. (Id). Finally, EPA issued an approval letter to the Town on September 1, 2015 for
the Town to proceed with PCB cleanup and disposal pursuant to 40 C.F.R. §§ 761.61(a)
and (c). (Id). Of particular concern are the following:

o Ms. Tisa’s questions from July 14, 2015; specifically, questions # 6 & 9 related to
the contamination of the cranes and steel beams.
. Attachment 1 of the September 1, 2015 approval letter:

o} General Condition # 1 states the approval applies only to PCB remediation
waste. So the approval does not apply to PCB bulk product waste?
o} General Condition #13 provides that the steel beams were considered

‘non-porous.” Why were the painted steel beams considered ‘non-porous’?
(See definition of “non-porous” at 40 C.F.R. § 761.3).

o} General Condition # 13.a.(ii) provides the “steel beams shall be disposed
of as > 50 ppm PCB waste or alternatively shall be sampled to determine
PCB disposal requirements.” What was EPA’s intention regarding this
condition?

° Additional correspondence took place between Mr. Zarba and Ms. Tisa on August
31, 2016, wherein Ms. Tisa inquired about the presence of paint on the steel
beams. (Attached as Exhibit 4). In response, on September 9, 2016, Mr. Zarba
represented the painted structural steel was to be handled as non-porous and had
been previously decontaminated. (Attached as Exhibit 5). Finally, on September
12, 2016, Ms. Tisa stated “please be aware that EPA’s approvals did not
specifically address the paint. Further, no specific information pertaining to PCBs
and paint was discussed in any of the documents reviewed.” (Attached as Exhibit
6). Ms. Tisa’s September 12, 2016 comment is particularly interesting because it
implies that i) she was not made aware of the fact that the steel was painted, ii)
she was not made aware that the paint was contaminated with PCBs, and iii) the
September 1, 2015 approval does not apply to the painted steel.
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I. Allowing Ms. Tisa to Testify is Clearly in the Interest of the EPA.

EPA will make an employee available to testify if such testimony is “clearly in
the interests of EPA.” (See 40 C.F.R. § 2.401(c)). In prosecuting its case and defending
itself against SDS’s counterclaim, the Town has taken the following positions:

° EPA is responsible because it failed to correct any prior mis-characterizations of
the structural steel (Attached as Exhibit 7, the March 15, 2018 deposition
transcript of Mr. Mike Zarba, 57:17-59:25),

. the Town is not responsible to sample or test painted surfaces for PCBs because
EPA never requires volumetric (paint-chip) sampling of paint on structural steel
(Attached as Exhibit 8, expert disclosures of Mr. Richard McManus, Mr. Edward
Doubleday, Mr. Erik Plimpton),

o EPA regulations do not require a building owner to sample any building materials
for PCB bulk product prior to demolishing a building (See expert disclosure of
Mr. Richard Gille, Mr. Greg Kaczynski, attached as Exhibit §),

° EPA regulations do not specify which building materials must be tested by an
owner prior to demolishing a building,

o EPA did not require the Town to submit results of any paint-chip sampling of the
structural steel,

° EPA regulations give building owners discretion as to which building materials to

test for PCB bulk product and permit owners to assume PCBs are not present
unless caulks and window glazings are present, and

° EPA did not require the Town to submit sampling results of the asbestos
contaminated roofing material.

The evidence indicates that the Town represented the steel was clean (when it was
actually all PCB contaminated and in part contaminated > 50 ppm), intended to recycle
the steel, refused to test the paint and dust on the steel to ascertain whether it was PCB
contaminated, actively sought to prevent testing when requested by SDS, terminated SDS
to further prevent the testing, went to court to prevent testing as part of the instant
litigation, intended to dispose of the contaminated steel by shipping it to Turkey, and
assumed that EPA approved or would not object to such misbehavior, misrepresentations
and misinterpretation of EPA’s rules and regulations.

The most explicit examples of the Town applying EPA’s imprimatur for its
conduct, are the Town’s Second Requests for Admission (attached hereto as Exhibit 91)
which represent Ms. Tisa knew, understood, or had information that there were PCBs in
the paint on the overhead cranes (Requests ## 11-12), Ms. Tisa knew about PCB

! Due to the Town’s failure to provide copies of the referenced exhibits to its Second
Requests for Admission, SDS cannot provide them to EPA. However, copies of
documents SDS believes are Exhibits A-N to the Second Requests for Admission are
attached herein as Exhibit 3.
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contaminated dust on the structural steel, Ms. Tisa knew the PCB contaminated dust may
contaminate the structural steel, Ms. Tisa had information indicating the PCB
contaminated dust may contaminate the structural steel (Requests ## 17-18), Ms. Tisa
knew the painted structural steel had been previously characterized as “non-porous”
(Requests ## 17-20), and that Ms. Tisa required and insisted upon wipe sampling only to
determine PCB contamination of the painted structural steel (Requests ## 36-402).

The Town has contended that SDS should have only wipe-sampled the painted
steel, and then brought the steel to a salvage operator. The Town — and TRC — is also
contending that in projects similar to Century Brass in which EPA approved
decontamination & wipe sampling procedures on the steel, recyclers would accept the
structural steel for recycling. Essentially, that no further testing is required.
Furthermore, Mr. Plimpton is expected to testify that EPA regulations do not require
building owners to sample or test painted surfaces for bulk product in buildings to be
demolished.

Permitting Ms. Tisa to testify is in the interest of EPA because the Town is not
only publicly representing that EPA approves of such misconduct but also because EPA
cannot establish the precedent that contaminated items are not tested and improperly
recycled, especially in light of the fact that Ms. Tisa represented on September 12, 2016
that “EPA’s approvals did not specifically address the paint” (Exhibit 6), which was a
response to Mr. Zarba’s September 9, 2016 representation that the Town had previously
remediated the structural steel (Exhibit 5). Ms. Tisa’s testimony will clarify for the
Town, TRC, SDS, and others, how EPA’s rules and regulations are properly applied.
Otherwise, the implication is that EPA condones when entities actively misrepresent the
facts before it or obfuscate the truth.

II. Ms. Tisa is an Integral and Critical Witness.

Stated simply, Ms. Tisa is very familiar with the facts of this site, she has visited
the site no less than two (2) times and is in the unique position to provide testimony
related to what she knew, when she knew it, and the basis of that knowledge. The Town
has represented Ms. Tisa knew the steel was painted. To be clear, SDS is not seeking
Ms. Tisa’s testimony as an expert witness, but rather as a fact witness. Ms. Tisa should
be able to provide insight and clarity regarding what she knew and how she intended the
Town to address abatement and disposal of PCB contamination that she may/may not
have known about, if the structural steel was painted how she wanted the Town to
proceed, and did the paint itself have to be tested before the structural steel was taken
offsite and disposed of or recycled. For example, only Ms. Tisa is able to provide
necessary testimony as to whether she was unaware the structural steel was contaminated
with PCB contaminated paint, and thus is not a source of contamination addressed by the
September 1, 2015 approval letter.

2 SDS has attached a copy of the document that it believes is “Exhibit U” referenced in
written request ##36-40.
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III.  The Deposition of Ms. Tisa will not Impose an Undue Burden on the
EPA.

In addition to confirming that allowing an employee to testify is in the interest of
EPA, 40 CF.R. § 2.401(c) also secks to safeguard that private litigants do not use EPA
employees as expert witnesses, and to ensure that the employee’s official time is used for
official purposes.

To reiterate, SDS is not seeking to depose Ms. Tisa to have her provide expert
testimony. SDS rather seeks Ms. Tisa’s factual knowledge of events in which Ms. Tisa
participated. Ms. Tisa has personal knowledge of many events relevant to this case
including her meetings, communications, and conversations with the Town and her
understanding of EPA approvals and regulatory requirements which do/do not apply to
the facts in this case, as well as her ability to objectively answer questions regarding the
regulatory approval process.

SDS is willing to depose Ms. Tisa at the most convenient time and place possible
for her, in coordination with counsel for the Town, to minimize any potential distraction
or delay in her schedule.

Sincerely,

f =

é"/\./‘f\/\ /D\/\
Brian C. Quiros

BCQ/ll
Encls.



EXHIBIT 1



























































































































EXHIBIT 2






























































